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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on January 
30, 2008 has been entered. 

Election/Restrictions 

Newly submitted claim 38 is directed to an invention that is independent or 
distinct from the invention originally claimed for the following reasons: 

Inventions I (claims 1-37) and II (claims 38) are unrelated. Inventions are 
unrelated if it can be shown that they are not disclosed as capable of use together and 
they have different designs, modes of operation, and effects (MPEP § 802.01 and § 
806.06). In the instant case, the different inventions have different modes of operation. 
Invention II requires the use of an external programmer, while Invention I does not. 

Since applicant has received an action on the merits for the originally presented 
invention, this invention has been constructively elected by original presentation for 
prosecution on the merits. Accordingly, claim 38 is withdrawn from consideration as 
being directed to a non-elected invention. See 37 CFR 1 .142(b) and MPEP § 821 .03. 
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Response to Arguments 

Applicant's arguments with respect to claims 1-37 have been considered but are 
not persuasive. Additionally the claims are rejected with new ground(s) of rejection 
under by Tsitlik et al. (US 5,217,010). 

The Applicant argued that Axel et al. does not "adjusting telemetry of a medical 
device during a period when the electromagnetic radiation bursts are being applied to 
the patient based on information associated with MRI bursts so that the medical device 
is capable of transmitting information by telemetry during the period when bursts are 
being applied." 

However, the Axel et al. discloses the communication of an ECG signal while the 
patient is undergoing an MRI. Thus, the communication is adjusted based on the 
information associated with the MRI bursts. 

Furthermore, in response to applicant's argument that the references fail to show 
certain features of applicant's invention, it is noted that the features upon which 
applicant relies (i.e., "adjusting telemetry of a medical device during a period when the 
electromagnetic radiation bursts are being applied to the patient based on information 
associated with MRI bursts so that the medical device is capable of transmitting 
information by telemetry during the period when bursts are being applied) are not 
recited in all of the rejected claims, but only claims 1-8. Although the claims are 
interpreted in light of the specification, limitations from the specification are not read into 
the claims. See In re Van Geuns, 988 F.2d 1181, 26 USPQ2d 1057 (Fed. Cir. 1993). 
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Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

1 . Claims 22-24 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. The claims are vague and appear to be method 
claims since it provides no further structure, but a mere recitation of intended use for 
such structure. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

(e) the invention was described in (1 ) an application for patent, published under section 1 22(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

1 . Claims 1 -5, 8-9, 11-16, 20-21 , 24-26, 30, 32 and 34-37 stand rejected under 35 
U.S.C. 102(e) as being anticipated by Axel (US Patent Publication 20040073124 A1). 
Axel discloses ECG detection system for a patient undergoing an MRI. The "ECG 
information is signal is digitized (for example at 250 Hz) and recorded on a workstation, 
laptop, or other PC computer with a commercial interface program" (page 7, paragraph 
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73). Therefore, since the ECG information is sent to a workstation, laptop, or other PC 
computer, the information is transmitted by telemetry during the MRI treatment. Since 
telemetry, is the transmission of data, by wire or other means to a remote source, the 
ECG information sent to a workstation, laptop or other PC computer constitutes 
telemetry. Furthermore, since the communication of an ECG signal occurs while the 
patient is undergoing an MRI, the communication is thus adjusted based on the 
information associated with the MRI bursts. 

As to claims 2-5, 11-12, 14-16 and 24, "When the real-time ECG signal exceeds 
a threshold, a trigger is sent to the MRI machine to initiate a type of data acquisition. By 
way of example, the system could send a 5 volt internal or external trigger input to the 
MRI machine. Once the MRI machine receives the trigger input, the MRI machine 
initiates the data acquisition"(page 5, paragraph 58). 

As to claim 8, "as a patient undergoes MRI, the magnet in the MRI machine 
causes blood flow-induced voltage potentials which interfere with the QRS complex 
component of the ECG signal. To minimize the effect of interference patterns on 
detection of the QRS complex, the present invention takes an ECG signal from a patient 
and uses this ECG signal to detect the shape in time unique to QRS complex in the 
patient undergoing analysis" (page 3, paragraph 36). The examiner considers the blood- 
induced voltage potentials to be an identification of MRI magnetic gradients. 

As to claims 9 and 13, since the MRI is in communication with a workstation, 
laptop, or other PC computer, the telemetry is adjusted for effective communication 
during a period of electromagnetic radiation bursts. 
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2. Claims 1-2, 8-11, 13-14, 20-23 and 25-37 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Tsitlik et al. (US 5,217,010). Tsitlik et al. discloses an implantable 
pacemaker for use during an MRI. "Since the implantable pacemaker shown in FIG. 3 is 
enclosed in an RF shield, it was necessary to develop a unique method of external 
programming. The external programmer 52 works in a conventional manner. However, 
the information received by the pacemaker 50 is processed to separate the desired 
communication signal from the RF signals produced by the MRI system. An antenna 70 
is connected to the telemetry RF amplifier 72 via the telemetry receiver/band pass filter 
74. This filter is a band pass filter that passes only the specific programming frequency, 
currently approximately 100-200 kHz, to the telemetry amplifier 72. An algorithm in the 
telemetry logic circuit 76 interprets all RF received by the telemetry antenna 70 and will 
only allow programming of the pacing logic circuit 54 when a specific telemetry enable 
pattern is received. The telemetry enable logic circuit 76 will also inhibit control of the 
pacing output stage 58 while programming is taking place. This prevents improper and 
potentially dangerous pacing parameters from controlling the pacing stage" (col. 9, lines 
49-68). 

Therefore, since the "information received by the pacemaker 50 is processed to 
separate the desired communication signal from the RF signals produced by the MRI 
system" the system thus modifies the telemetry of the device during a period when MRI 
bursts are occurring. 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

1. Claims 3-4, 12, 15-16 and 24 are rejected under 35 U.S.C. 102(b) as being 
anticipated by or, in the alternative, under 35 U.S.C. 1 03(a) as obvious over Tsitlik et al. 
(US 5,217,010). Tsitlik et al. disclose an implantable pacemaker for use during an MRI. 
Additionally, since the device of Tsitlik et al. filters out the frequenies from the MRI 
bursts the system necessarily senses the time between the burst. 

In the alternative, although the examiner considers Tsitlik et al. to disclose the 
determination of time intervals above, it would have been obvious to one having 
ordinary skill in the art at the time the invention was made to have modified the device 
of Tsitlik et al. with the determination of time intervals in order to provide the predictable 
results of ensuring that the filtering is occurring at a time when the burst are being 
applied. Furthermore, such timing can be used as a reference for the physician or 
technician operating the MRI machine. 

2. Claims 5-7, 17-19 are rejected under 35 U.S.C. 103(a) as being unpatentable 
ove Tsitlik et al. (US 5,217,010). Tsitlik et al. discloses the claimed invention except for 
the increasing power of telemetry signals. It would have been obvious to one having 
ordinary skill in the art at the time the invention was made to modify the power of the 
telemetry signals, since it has been held that where the general conditions of a claim 
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are disclosed in the prior art, discovering the optimum or workable ranges involves only 
routine skill in the art. In re Alter, 105 USPQ 233 (see MPEP 2144.05). Therefore, if the 
signals were too weak to communicate during the bursts it would be obvious to increase 
the power to provide for effective communication. Furthermore, such a modification to 
components operation (i.e, disabling one or more components) would provide the 
predictable results of improving the transmission power, which is well known in the art. 

As to claims 7, Tsitlik et al. discloses the claimed invention except for the 
selection of packet size. It would have been obvious to one having ordinary skill in the 
art at the time the invention was made to modify the packet size, since it has been held 
that where the general conditions of a claim are disclosed in the prior art, discovering 
the optimum or workable ranges involves only routine skill in the art. In re Aller, 105 
USPQ 233 (see MPEP 2144.05). Therefore, selecting the packet size that provides for 
effective communication would have been obvious to one having ordinary skill in the art. 
3. Claims 6-7, 10, 17-19, 22-23, 27-29, 31 and 33 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Axel (US Patent Publication 20040073124 A1). Axel 
discloses the claimed invention except for the selection of packet size. It would have 
been obvious to one having ordinary skill in the art at the time the invention was made 
to modify the packet size, since it has been held that where the general conditions of a 
claim are disclosed in the prior art, discovering the optimum or workable ranges 
involves only routine skill in the art. In re Aller, 105 USPQ 233 (see MPEP 2144.05). 
Therefore, selecting the packet size that provides for effective communication would 
have been obvious to one having ordinary skill in the art. 
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As to claims 6, 10, 17-18 and 22-23, Axel discloses the claimed invention except 
for the increasing power of telemetry signals. It would have been obvious to one having 
ordinary skill in the art at the time the invention was made to modify the power of the 
telemetry signals, since it has been held that where the general conditions of a claim 
are disclosed in the prior art, discovering the optimum or workable ranges involves only 
routine skill in the art. In reAller, 105 USPQ 233 (see MPEP 2144.05). Therefore, if the 
signals were too weak to communicate during the bursts it would be obvious to increase 
the power to provide for effective communication. Furthermore, such a modification to 
components operation would provide the predictable results of improving the 
transmission power, which is well known in the art. 

As to claims 27-29, 31 and 33, Axel discloses the claimed invention except for 
the implantable medical device. It would have been obvious to one having ordinary skill 
in the art at the time the invention was made to modify the ECG signal detection means 
as taught by Axel with an implantable medical device since it was known in the art to 
employ implantable medical devices to determine ECG signals. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ALYSSA M. ALTER whose telephone number is 
(571)272-4939. The examiner can normally be reached on M-F 9am to 4pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Angela Sykes can be reached on (571) 272-4955. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/George R Evanisko/ 

Primary Examiner, Art Unit 3762 



/Alyssa M Alter/ 
Examiner 
Art Unit 3762 



